@NEW ZEALAND

BANKERS ASSOCIATION Reg ulatory Radar — October 2018

Current as at 13 November 2018

Initial scoping / discussions
NZBA Priority

Treasury — Overseas - Hligh
Investnent Amendment

Proposals / consultation

MBIE — Insolvency, »
Practitioner Regdlation and
Voluntary Lig4idations

Medium

MoJ — Trusts Bi w of

reasury — Revig Low

Current Key Priorities:
. Conduct and Culture Review

7 —Changesto yy e Review of the RBNZ Act
KiwiSaver Annual 99(1A) CCCFA

. Review of Capital Adequacy
Stafements Framework
Treasury — EQC gr?d'\'éfj Tm ‘Rg\z\?\,”c‘ «  Section 99(1A) CCCFA
Act Reforms i LINZ — Lgnd Transfer e CCCFA Review
1S€ ENC regulations
and Profit Shifting Act

IRD — AEQI/C

5 e  Open Banking

‘ . Retail Payment Systems
Benchmarks/Regulation

Systems
Replacemep
Proje

Retail Payment/Systems

MBIE - Financial
Services Legislatio
Amendment Bill

RBNZ — Mdrtgage Bond
Review of Capital Collateral Standard Revie
Adequacy Fram

Beneficial Ownership of
New Zealand Companies and

MBIE — Open Banking Imited Partnerships

NZBA Regulatory Radar — October 2018



NEW ZEALAND
BANKERS ASSOCIATION

Medium

Regulatory Radar — Key

NZBA Priority

High

Low

Current Key Priorities:

The location of the item in the diagram indicates how far progressed the
policy is. At the outer rim it indicates initial scoping. In the centre it
indicates that it is being implemented.

Conduct and Culture Review
Review of the RBNZ Act

Review of Capital Adequacy
Framework

Section 99(1A) CCCFA
CCCFA Review

Open Banking

Retail Payment Systems

NZBA Priority measure is based on:

the significance of the impact
that the proposals would have
on industry; and

the priority accorded to the
work by the Government or
relevant agency.

¢ Current Key Priorities lists the

MBIE
RBNZz
IRD
MoJ
FMA
LINZ
MSD

priority work areas for NZBA.

Relevant agencies
Ministry of Business, Innovation and Employment
Reserve Bank of New Zealand
Inland Revenue Department
Ministry of Justice
Financial Markets Authority
Land Information New Zealand

Ministry of Social Development
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Conduct and High RBNZ/FMA On 30 April 2018 NZBA and members met with RBNZ and FMA to The regulators released the
Culture Review discuss the New Zealand banking industry response to the Australian findings of the Conduct and
Royal Commission into financial services. Culture Review on 5
On 1 May 2018 NZBA followed up that meeting with a letter highlighting JOIETOEL:
the regulatory differences between New Zealand and Australia, and NZBA accepts the
setting out a number of actions the industry would take in response to regulators’
the Royal Commission. recommendations. Banks

will be developing board-
endorsed work plans in
consultation with the
regulators.

On 3 May 2018 RBNZ and FMA wrote to the chief executives of New
Zealand'’s retail banks and NZBA requesting a written response
outlining the following:

e The actions you, your Board and your senior teams have taken to
identify and address conduct risk — including any ‘gap analysis’
work against the expectations set out in the FMA’s Conduct Guide.

¢ Any specific plans and actions you have taken (or have underway)
to respond to the issues and themes arising from the Royal
Commission.

¢ Any other work you have underway or that is planned to proactively
identify and address potential conduct and culture risk.

¢ Any work underway to remediate any identified issues where bank
conduct has resulted in detrimental outcomes for customers.

Eleven retail banks responded to that information request on 18 May
2018.

RBNZ and FMA set up a joint working group to undertake a thorough
review of the material provided (the Conduct and Culture Review).

NZBA submitted to the Finance and Expenditure Committee regarding
the Australian Royal Commission into financial services in July 2018
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http://www.nzba.org.nz/wp-content/uploads/2018/05/Letter-to-RBNZ-FMA-re-Royal-Commission-WEBSITE-4.pdf
https://www.rbnz.govt.nz/news/2018/05/letter-sent-by-the-fma-reserve-bank
https://www.rbnz.govt.nz/news/2018/05/letter-sent-by-the-fma-reserve-bank
https://www.nzba.org.nz/wp-content/uploads/2018/09/180713-NZBA-submission-to-FEC.pdf
https://fma.govt.nz/assets/Reports/_versions/11883/Bank-Conduct-and-Culture-Review.1.pdf
https://fma.govt.nz/assets/Reports/_versions/11883/Bank-Conduct-and-Culture-Review.1.pdf
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Review of the
RBNZ Act

High

Treasury

and appeared before the Committee in support of its submission in
September 2018.

In November 2017 the Government announced it would undertake a
review of the Reserve Bank of New Zealand Act 1989 to create a
modern monetary and financial policy framework. The review is being
undertaken in two phases.

Phase One involved a review of monetary policy. The policy decisions
can be found here.

In September 2018 NZBA submitted on the Reserve Bank of New
Zealand (Monetary Policy) Amendment Bill.

Phase Two will involve a comprehensive review of the financial policy
provisions of the Act that provide the legislative basis for prudential
regulation and supervision. It will also consider the broader
governance arrangements for RBNZ, including the respective roles of
the Board and Governor.

In December 2017 an Independent Expert Advisory Panel was
appointed by the Minister of Finance to provide input and support to the
Review based on the Terms of Engagement.

The Independent Expert Advisory Panel met with officials between
December 2017 and March 2018 on issues related to Phase One and
development of the list of issues for Phase Two.

In March 2018 NZBA submitted to Treasury on the scope of Phase
Two in support of a comprehensive review, with a focus on financial
stability and current governance and accountability settings.

The Terms of Reference for Phase Two were released by the Finance
Minister in June.

The first of the Phase Two
consultations — Reserve
Bank Act Review:
Safequarding the future of
our financial system — was
published in November and
closes on 25 January 2019.
NZBA will make a
submission on this
consultation.

Once the consultation has
closed, a report will be
published summarising the
key messages and themes
emerging from the
submissions received.

Two further rounds of
consultation exploring other
key topics are planned for
2019. The next
consultation will cover the
remaining topics in the
terms of reference and
present preliminary options
developed in light of the first
consultation.
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https://www.beehive.govt.nz/release/review-reserve-bank-act-announced-policy-targets-agreement-re-signed
https://beehive.govt.nz/release/new-pta-requires-reserve-bank-consider-employment-alongside-price-stability-mandate
https://www.nzba.org.nz/wp-content/uploads/2018/09/180912-NZBA-Submission-Reserve-Bank-of-New-Zealand-Amendment-Bill.pdf
http://www.legislation.govt.nz/bill/government/2018/0079/latest/LMS65426.html
http://www.legislation.govt.nz/bill/government/2018/0079/latest/LMS65426.html
https://www.beehive.govt.nz/release/expert-panel-appointed-reserve-bank-act-review
https://www.beehive.govt.nz/release/expert-panel-appointed-reserve-bank-act-review
http://www.treasury.govt.nz/publications/reviews-consultation/rbnz-act-1989/pdfs/rbnz-rev-toe.pdf
http://www.nzba.org.nz/wp-content/uploads/2018/06/180309-NZBA-submission-RBNZ-review-scope-of-phase-2.pdf
https://treasury.govt.nz/sites/default/files/2018-06/rbnz-3933712.pdf
https://treasury.govt.nz/news-and-events/reviews-consultation/reviewing-reserve-bank-act/public-consultation
https://treasury.govt.nz/news-and-events/reviews-consultation/reviewing-reserve-bank-act/public-consultation
https://treasury.govt.nz/news-and-events/reviews-consultation/reviewing-reserve-bank-act/public-consultation
https://treasury.govt.nz/news-and-events/reviews-consultation/reviewing-reserve-bank-act/public-consultation
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The Independent Expert Advisory Panel was expanded in September
2018 to include Barbara Chapman, Belinda Moffat and John Sproat.

Consultation on Phase Two will initially seek stakeholder views on the
following topics:

Overarching objectives of the Reserve Bank set out in legislation.
¢ Institutional governance and decision making.
The case for and against separation of prudential supervision from
the Reserve Bank.
e The case for and against depositor protection (including the option
of deposit insurance).
¢ Reconsidering the regulatory perimeter of ‘bank’ regulation.

Review of Capital High RBNZ The aim of the review is to ensure that New Zealand has a capital RBNZ held an industry
Adequacy regime that provides a high level of confidence in the solvency of the workshop in August and
Framework banking system, while avoiding unnecessary economic inefficiency. has sought feedback on the
This will include consideration of what counts as capital for regulatory impact of the proposed
purposes, how credit risk and other risks should be measured for changes.
regulatory purposes, and the level of minimum capital ratios and
buffers.

On 1 May 2017 RBNZ released an issues paper to provide
stakeholders with the opportunity to provide initial feedback on the
intended scope of the review, and issues that might warrant attention.

In June 2017 NZBA submitted on the issues paper.

On 14 July 2017 RBNZ opened consultation on what type of financial
instruments should qualify as bank capital. The issues and options
paper set out proposed reforms, with the aim of reducing the
complexity of the regulatory regime, providing greater certainty about
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https://www.rbnz.govt.nz/news/2018/09/consultation-details-announced-for-phase-2-of-the-reserve-bank-act-review
https://www.rbnz.govt.nz/news/2018/09/consultation-details-announced-for-phase-2-of-the-reserve-bank-act-review
http://www.rbnz.govt.nz/-/media/ReserveBank/Files/Publications/Policy-development/Banks/Review-capital-adequacy-framework-for-registered-banks/capital-review-issues-paper-may2017.pdf?la=en
http://www.nzba.org.nz/wp-content/uploads/2017/07/170609-NZBA-Submission-RBNZ-capital-adequacy-review.pdf
http://www.rbnz.govt.nz/news/2017/07/reserve-bank-consults-on-what-should-qualify-as-bank-capital
http://www.rbnz.govt.nz/news/2017/07/reserve-bank-consults-on-what-should-qualify-as-bank-capital
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Section 99(1A) of
the Credit
Contracts and
Consumer Finance
Act 2003

Credit Contracts
and Consumer

High

High

MBIE

MBIE

the quality of capital that banks hold, and reducing the scope for
regulatory arbitrage.

In September 2017 NZBA submitted on the issues and options paper
commenting on the contextual basis for the reform and the reform
proposals.

In December 2017 RBNZ sought feedback on the options for
calculating risk weighted assets: Calculation of Risk Weighted Assets.

In March 2018 NZBA submitted on the consultation paper reiterating
the view that New Zealand’s capital framework is conservative
compared to overseas jurisdictions.

In July 2018 RBNZ published its response to submissions on the
calculation of risk weighted assets.

As aresult of a letter sent by NZBA in May 2016, the Minister of
Commerce and Consumer Affairs is considering amending section
99(1A) of the Credit Contracts and Consumer Finance Act 2003
(CCCFA).

Section 99(1A) provides that neither the debtor nor any other person is
liable for the costs of borrowing in relation to any period during which

the creditor has failed to comply with section 17 (initial disclosure) or 22

(variation disclosure).

In November 2016 MBIE released a discussion paper to test different
options for the amendment of section 99(1A). The discussion paper
includes the letter sent by NZBA as an appendix.

In December 2016 NZBA submitted on the discussion paper.

MBIE has been asked by Hon Kris Faafoi, Minister of Commerce and
Consumer Affairs, to conduct a review of the 2015 amendments to the

In June 2018 Cabinet
issued its decision on s
99(1A) of the CCCFA. The
changes will be included in
a Credit Contracts and
Consumer Finance
Amendment Bill, which is
expected to result from the
current review of consumer
credit regulation.

On 1 August 2018 NZBA
submitted on MBIE’s
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http://www.nzba.org.nz/wp-content/uploads/2017/09/170908-NZBA-submission-RBNZ-capital-review-paper-No.2.pdf
https://www.rbnz.govt.nz/-/media/ReserveBank/Files/Publications/Policy-development/Banks/Review-capital-adequacy-framework-for-registered-banks/Capital%20Review%20Denominator%20Consultation%20Paper%20002191217.pdf?la=en
https://www.rbnz.govt.nz/-/media/ReserveBank/Files/Publications/Policy-development/Banks/Review-capital-adequacy-framework-for-registered-banks/Responses/march/RBNZ-response-to-march-submissions-capital-adequacy-review.pdf?la=en
https://www.rbnz.govt.nz/-/media/ReserveBank/Files/Publications/Policy-development/Banks/Review-capital-adequacy-framework-for-registered-banks/Responses/march/RBNZ-response-to-march-submissions-capital-adequacy-review.pdf?la=en
http://www.mbie.govt.nz/info-services/consumer-protection/review-section-99-1a-credit-contracts-and-consumer-finance-act-2003/consultation/consultation-document.pdf
http://www.nzba.org.nz/wp-content/uploads/2017/04/161209-NZBA-Submission-on-Discussion-Paper-Section-991A-CCCFA.pdf
http://www.mbie.govt.nz/info-services/consumer-protection/review-section-99-1a-credit-contracts-and-consumer-finance-act-2003/document-image-library/cabinet-paper-approval-to-release-discussion-paper.pdf
http://www.mbie.govt.nz/info-services/consumer-protection/review-section-99-1a-credit-contracts-and-consumer-finance-act-2003/document-image-library/cabinet-paper-approval-to-release-discussion-paper.pdf
http://www.nzba.org.nz/wp-content/uploads/2018/08/180801-NZBA-submission-Review-of-consumer-credit-regulation.pdf
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Finance Act
(CCCFA) Review

Open Banking

High

MBIE

CCCFA (relating to responsible lending, penalties and enforcement,
repossession and other lender responsibilities). The purpose of the
review is to assess the effectiveness of the reforms against the
intended impacts and outcomes:

e better informed decision making;
¢ reduced predatory and irresponsible lending; and
¢ increased lender compliance with legal requirements.

The Minister has also requested MBIE revisit interest rate caps,
particularly as they relate to vulnerable consumers.

On 27 June 2018, MBIE released a discussion document seeking
feedback on a review of New Zealand’s consumer credit regulation.

NZBA is also a member of the Responsible Lending Code Advisory
Group. The Responsible Lending Code Advisory Group will continue to
meet and NZBA will continue to participate in this forum. The purpose
of these meetings is to monitor the impact of the Responsible Lending
Code and the relevant legislative amendments.

On 8 September 2017 MBIE published the cabinet paper — Retail
payment systems: update on next steps — which formed the basis of
the Minister of Commerce and Consumer Affairs’ (then, Hon Jacqui
Dean) letter to industry participants setting out her expectations
regarding the future directions of the payments system.

The cabinet paper identifies open banking as being a key issue
internationally, and considers that industry-led open banking initiatives
would be likely to result in favourable competitive pressures and reduce
the need for regulatory action.

In March, Payments NZ launched an API pilot involving banks,
payment providers and large retailers. The pilot will provide valuable

discussion paper on
consumer credit regulation.

In September 2018 the
Minister for Commerce and
Consumer Affairs travelled
to Sydney and Canberra to
explore how Open Banking
is being implemented in
Australia. The Minister met
with Scott Farrell (chair of
the Australian
Government’s open banking
review), Katharine Kemp
(an academic specialising in
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http://www.mbie.govt.nz/info-services/consumer-protection/review-of-consumer-credit-law/discussion-paper-cccfa-review-2018.pdf
http://www.mbie.govt.nz/info-services/business/competition-policy/retail-payment-systems/document-image-library/cabinet-paper-update-on-retail-payment-systems.pdf
http://www.mbie.govt.nz/info-services/business/competition-policy/retail-payment-systems/document-image-library/cabinet-paper-update-on-retail-payment-systems.pdf
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Retail Payments
Systems

High

MBIE

insights into the design of a shared API framework and will inform the
debate around what open banking means for New Zealand. Further
details about the pilot can be found here. It is expected to conclude
and present its findings by the end of 2018.

On 26 June 2018 the Minister of Commerce and Consumer Affairs
gave a speech at the Payments NZ Conference in which he

encouraged the progression of the API framework (in particular, with
respect to access and use by third-parties) within the next year.

On 8 August 2017 the Minister of Commerce and Consumer Affairs
(then, Hon Jacquie Dean) wrote to industry participants setting out her
expectations regarding the future directions of the payments system.

Consistent with NZBA’s submission, an industry working group — made
up of NZBA, issuers, acquirers, schemes and Payments NZ — has
recommended:

e Greater transparency of merchant fees and education for
merchants. This is being progressed on a bilateral basis, with
acquirers communicating progress to MBIE.

e That MasterCard and Visa provide weighted average interchange
reporting on a six monthly basis for; credit/card present, credit/card

open banking), and staff at
Macquarie Bank (which has
pioneered open banking in
Australia). The trip was to
help inform the Minister on
issues such as privacy, data
security and consumer
empowerment.

Payments NZ will continue
to regularly brief MBIE and
the Minister regarding the
industry-led API initiatives.
The pilot is on track to
conclude in late-2018 and
the outputs will be shared
with the Minister in early-
2019.

The Minister was provided
with another overview of
progress on the Payments
Direction initiative in
August. That update
evidenced a continued
downward trend in weighted
average interchange. MBIE
and the Minister will, in the
short term, continue to
monitor data to ensure the
current trend continues.
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https://www.paymentsnz.co.nz/resources/articles/how-were-working-make-life-easier-kiwis/
https://www.beehive.govt.nz/speech/speech-payments-nz-conference-26-june
https://www.mbie.govt.nz/info-services/business/competition-policy/retail-payment-systems/document-image-library/annex-to-cabinet-paper-update-on-retail-payments.pdf
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not present, debit/card present, debit/card not present. That is
consistent with the Minister’s request and was made available
before the April deadline.

Payments NZ responded to the Minister’s letter on 29 March 2018
providing an overview of progress made on the Payments Direction
initiative and engagement with third parties.

On 26 June 2018 the Minister of Commerce and Consumer Affairs,
Hon Kris Faafoi, gave a speech at the Payments NZ Conference and
set his expectations regarding debit and credit products:

e He does not want to see further increases in interchange fees or
merchant service fees for debit and credit cards.

¢ He wants to see an ongoing commitment from banks and schemes
to increase the transparency of costs associated with retail
payments and continuing to educate merchants.

e He wants to see a low cost debit option remain to ensure

merchants have a choice about what forms of payment they accept.

European Union Medium MBIE From 1 January 2018 a new EU regulation applies to the use of,

Benchmarks contribution to, and administration of indexes used as financial

Regulation (BMR) benchmarks in the EU. The New Zealand Financial Markets
Association’s (NZFMA) BKBM and closing rates are captured by this
regulation.

New Zealand banks and other financial institutions make extensive use
of interest rate and currency derivatives to hedge funding risks on their
balance sheets. A significant reduction in EU counterparties ability to
enter into these transactions, due to non-recognition of BKBM under
the BMR, could significantly increase the costs of hedging and
potentially impede domestic banks ability to fund themselves.

NZFMA, MBIE, FMA and
RBNZ have chosen the
option of equivalence to
comply with the
requirements of BMR and
continue to administer
BKBM for use by EU
supervised entities post 1
January 2020. This will
require legislative change in
New Zealand and MBIE are
currently pursuing this
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Financial Services
Legislation
Amendment Bill
and regulations

Medium

MBIE

NZFMA, in consultation with MBIE, FMA and RBNZ, is reviewing the
EU regulations with a view to ensuring the continued use of NZFMA’s
benchmarks and closing rates.

The EU regulator has provided third party countries which had
benchmarks in place prior to 1 January 2018 with a two-year
transitionary period.

In February 2017 MBIE released the exposure draft of the Financial
Services Legislation Amendment Bill and also sought feedback on
proposed transitional arrangements.

In April 2017 NZBA made a submission on the exposure draft and
proposed transitional arrangements.

A Financial Advice Code Working Group (CWG) was appointed in June
2017 to prepare a new code of conduct, and officially commenced on 1
August 2017.

The Financial Services Legislation Amendment Bill was introduced into
Parliament on 3 August 2017.

On 23 February 2018 NZBA submitted to the Economic Development,
Science and Innovation Committee on the draft Bill.

In March, CWG published a consultation paper seeking submissions on

the new Code of Conduct for Financial Advice Services. NZBA'’s
submission on the draft code can be found here.

NZBA also submitted on two discussion papers in relation to
regulations to support the Bill:

e The first paper sought feedback on the new disclosure
requirements for those providing financial advice under the new

through the parliamentary
process. MBIE are also in
discussions with the EU
regarding New Zealand’s
application for BKBM to
gain this equivalency status.

In October NZBA submitted
on the draft Code of
Conduct in support of the
principles-based approach
adopted by CWG.
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http://www.mbie.govt.nz/info-services/business/business-law/financial-advisers/review-of-financial-advisers-act-2008/exposure-draft-and-transitional-arrangements/consultation/financial-services-legislation-amendment-bill.pdf
http://www.nzba.org.nz/wp-content/uploads/2017/04/170404-NZBA-Submission-Financial-Services-Legislation-Amendment-Bill.pdf
http://www.legislation.govt.nz/bill/government/2017/0291/latest/DLM7386310.html
http://www.nzba.org.nz/wp-content/uploads/2018/02/180223-NZBA-submission-FSLAB.pdf
http://www.nzba.org.nz/wp-content/uploads/2018/05/180430-NZBA-submission-Code-of-Professional-Conduct-for-Financial-Advice-Services.pdf
https://www.nzba.org.nz/wp-content/uploads/2018/11/181109-NZBA-submission-Draft-Code-of-Professional-Conduct-for-Financial-Advice-Services.pdf
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regulatory regime. A copy of NZBA’s submission can be found
here.

e The second paper sought feedback on regulations to support
measures in the Bill relating to misuse of the Financial Service
Providers Register. A copy of NZBA'’s submission can be found
here.

NZBA presented its submission to the Committee on 11 May 2018. At
the hearing, NZBA also submitted that the Bill should include a means
by which banks can more effectively monitor and report individual
employee conduct that falls below community standards. NZBA'’s
supplemental submission on that point can be found here.

The Economic Development, Science and Innovation Committee
reported back to the House on 31 July 2018. The Bill is currently at
Committee of whole House stage.

In October, CWG published a draft Code of Professional Conduct
Financial Advice Services for consultation. The draft Code sets out 12
proposed standards and supporting commentary. It includes
requirements to treat clients fairly and act in their interests, act with
integrity, manage conflicts of interest, take steps to ensure the client
understands the advice, give financial advice that is suitable for the
client and meet standards of competence, knowledge and skill.

Trusts Bill Medium MoJ The Trusts Bill was introduced into Parliament on 1 August 2017. The | The Committee reported
Bill is largely based on 48 of the Law Commission’s 51 back to the House in
recommendations, as set out in its 2013 report Review of the Law of October 2018
Trusts: A Trusts Act for New Zealand. recommending some

amendments to the
definition of ‘specified
commercial trust’.

NZBA submitted to the Justice Committee on the Bill on 5 March 2018
and made an oral submission on 20 April 2018.
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http://www.nzba.org.nz/wp-content/uploads/2018/05/180525-NZBA-submission-on-FSLAB-disclosure-regulations.pdf
http://www.nzba.org.nz/wp-content/uploads/2018/05/180515-NZBA-submission-regulations-to-address-misuse-of-FSPR-.pdf
http://www.nzba.org.nz/wp-content/uploads/2018/05/180522-Supplemental-NZBA-submission-on-FSLAB.pdf
https://www.parliament.nz/resource/en-NZ/SCR_78895/b77b3afb44ae46b9b1c62a64789ad4e5f7c215c1
https://marketingteam.cmail20.com/t/r-l-jjkrlliy-kikukyhkdu-r/
https://marketingteam.cmail20.com/t/r-l-jjkrlliy-kikukyhkdu-r/
http://www.legislation.govt.nz/bill/government/2017/0290/latest/DLM7382815.html
http://www.nzba.org.nz/wp-content/uploads/2018/03/3482264-NZBA-submission-Trusts-Bill-v1.pdfhttp:/www.nzba.org.nz/wp-content/uploads/2018/03/3482264-NZBA-submission-Trusts-Bill-v1.pdf
https://www.parliament.nz/en/pb/bills-and-laws/bills-proposed-laws/document/BILL_74746/tab/reports
https://www.parliament.nz/en/pb/bills-and-laws/bills-proposed-laws/document/BILL_74746/tab/reports
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On 8 May 2018 NZBA made a supplemental submission to the
Committee regarding certain trusts that should not be captured by the
Bill.

Privacy Bill Medium MoJ The Privacy Bill was introduced into Parliament on 20 March 2018. NZBA submitted to the
Justice Committee on 7
June 2018 and appeared

e The Privacy Commissioner will be able to make binding decisions before the Committee in
on complaints about access to information and issue compliance support of its submission on
notices. A compliance notice may require an organisation or 6 September 2018.
individual to undertake or to desist from certain actions. They can
be enforced by, and appealed to, the Human Rights Review
Tribunal.

e Mandatory reporting to the Privacy Commissioner and to affected
individuals of any unauthorised access to, or disclosure of, personal
information which has caused the individual harm.

¢ A requirement on New Zealand agencies to take reasonable steps
to ensure that any personal data disclosed overseas will be subject
to acceptable privacy standards. The Bill also clarifies the
application of New Zealand law when a New Zealand agency
engages an overseas service provider.

¢ It will be a criminal offence to obtain another person’s private
information by deceit or to knowingly destroy documents which are
under request by the Privacy Commissioner. Committing these
offences will attract a fine of up to $10,000.

e Strengthened information gathering powers for the Privacy
Commissioner by:

o shortening the timeframe for compliance, and
o increasing the penalties for non-compliance.

Key changes to the privacy regime are as follows:

The Committee must report
back to the House by 22
November 2018.
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http://www.nzba.org.nz/wp-content/uploads/2018/05/3519384-Supplement-NZBA-submissions-v1.pdf
http://legislation.govt.nz/bill/government/2018/0034/latest/LMS23223.html?src=qs
http://www.nzba.org.nz/wp-content/uploads/2018/06/180524-NZBA-submission-to-Justice-Committee-on-Privacy-Bill.pdf
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Amendment Bill
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The Bill does not enshrine a data portability right (as the Privacy
Commissioner recommended in this report), nor does it adopt the
Privacy Commissioner’s recommendations for civil penalties for privacy
breaches. The Privacy Commissioner's media release on the Bill can
be found here.

Cabinet made decisions on the targeted review of the Commerce Act in
May and June 2017.

The Commerce Amendment Bill was introduced into Parliament on 28
March 2018.

The Bill provides for five matters:

¢ Introducing a power to enable the Commerce Commission to
undertake market studies (referred to as ‘competition studies’ in the
Bill).

¢ Repealing the cease and desist regime.

¢ Empowering the Commerce Commission to accept enforceable
undertakings to resolve enforcement cases under the Commerce
Act.

e Strengthening the effectiveness of the regulatory regime for the
major airports under Part 4 of the Commerce Act.

e Clarifying that the Commerce Commission can examine the
effectiveness of information disclosure in its summary and analysis
of regulated suppliers.

The Minister of Commerce and Consumer Affairs has requested that
the Bill be fast tracked so that it can be in force by the end of 2018.

The Minister's media release on the Bill can be found here and more
information is available on MBIE’s website here.

The Commerce
Amendment Act had its
third reading on 24 October
2018 and came into force
on 26 October 2018.
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https://privacy.org.nz/assets/Files/Reports-to-ParlGovt/OPC-report-to-the-Minister-of-Justice-under-Section-26-of-the-Privacy-Act.pdf
https://www.privacy.org.nz/blog/welcoming-the-privacy-bill/
http://www.mbie.govt.nz/info-services/business/competition-policy/targeted-review-of-the-commerce-act
http://www.legislation.govt.nz/bill/government/2018/0045/latest/LMS25502.html?search=ad_bill__commerce+amendment____25_an%40bc%40rn%40dn%40apub%40aloc%40apri%40apro%40aimp%40bgov%40bloc%40bpri%40bmem%40rpub%40rimp_bc%40ainf%40anif%40bcur%40rinf%40rnif_a_aw_se&p=1
https://www.beehive.govt.nz/release/better-deal-consumers-step-closer-market-studies-bill-introduced
http://www.mbie.govt.nz/info-services/business/competition-policy/targeted-review-of-the-commerce-act
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NZBA submitted to the Transport and Infrastructure Committee and
appeared before the Committee in support of its submission in June
2018.

The Farm Debt Mediation Bill was introduced into Parliament on 15
May 2018 and had its first reading on 16 May 2018.

The Bill proposes Agricultural Debt Mediation as a mandatory step
before the appointment of a receiver in respect of agricultural debt.

On 17 August 2018 NZBA submitted to the Economic Development,
Science and Innovation Committee on the Bill.

The Overseas Investment Amendment Bill was introduced into
Parliament on 14 December 2017. It amends the Overseas Investment
Act 2005 to ensure that investments made by overseas persons in New
Zealand will have genuine benefits for the country.

NZBA submitted to the Finance and Expenditure Committee on the
draft Bill on 23 January 2018 and made an oral submission on 28
February 2018.

The Finance and Expenditure Committee reported back on 18 June
2018 and the Bill had its second reading on 26 June 2018.

The Overseas Investment Amendment Act 2018 had its third reading
on 15 August 2018 and received Royal assent on 22 August 2018.

On 19 June 2018, MBIE released a discussion document seeking
feedback on what requirements there should be on New Zealand
companies and limited partnerships to hold and disclose information
about their beneficial owners: Increasing the transparency of the

The Economic
Development Committee
has reported back on the
Bill recommending it be
withdrawn on the basis that
it will instead be introduced
as a Government bill.

In October 2018 Treasury
announced that the
Government will undertake
a further review of the
Overseas Investment Act
2005. The Terms of
Reference can be found
here. Consultation on
options for reform will take
place in the first half of
20109.

On 2 August 2018 NZBA
submitted on MBIE’s
discussion paper on
beneficial ownership.
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https://www.nzba.org.nz/wp-content/uploads/2018/06/180615-NZBA-submission-on-the-Commerce-Amendment-Bill.pdf
http://www.legislation.govt.nz/bill/member/2018/0062/latest/LMS43243.html
http://www.nzba.org.nz/wp-content/uploads/2018/08/180817-NZBA-submission-Farm-Debt-Mediation-Bill.pdf
https://www.parliament.nz/resource/en-NZ/SCR_80761/d15a83d4b4ff6d97995147d765c43a0231c06681
http://www.nzba.org.nz/wp-content/uploads/2018/01/180123-NZBA-submission-Overseas-Investment-Amendment-Bill.pdf
https://www.parliament.nz/resource/en-NZ/SCR_78504/8a4060ab0694885da41dbbaa4e800a49e5a88c2b
http://www.legislation.govt.nz/bill/government/2017/0005/latest/DLM7512906.html
https://www.beehive.govt.nz/release/next-phase-rewrite-overseas-investment-rules
https://treasury.govt.nz/sites/default/files/2018-10/phase-2-reform-overseas-investment-act.pdf
http://www.mbie.govt.nz/info-services/business/business-law/supporting-the-integrity-of-the-corporate-governance-system/increasing-transparency-beneficial-ownership-nz-companies-and-ltd-partnerships/discussion-document.pdf
http://www.nzba.org.nz/wp-content/uploads/2018/08/180803-NZBA-submission-Increasing-the-transparency-of-beneficial-ownership.pdf
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beneficial ownership of New Zealand Companies and Limited
Partnerships.

On 6 December 2017 the Taxation (Neutralising Base Erosion and NZBA will continue to work
Profit Shifting) Bill was introduced into Parliament. with industry and IRD on

In February 2018 NZBA made a submission on the Bill and appeared implementation.

before the Finance and Expenditure Committee in support of its
submission.

On 15 May 2018, the Finance and Expenditure Select Committee
reported back on the Bill and it had its second reading on 23 May 2018.

The Taxation (Neutralising Base Erosion and Profit Shifting) Act 2018
received Royal Assent on 27 June 2018.

On 13 July 2017 RBNZ and MBIE opened public consultation on A Bill implementing the
foreign margin requirements for derivatives. The consultation paper amendments is likely to be
identifies specific impediments in New Zealand insolvency laws and introduced to Parliament in
proposes a number of targeted legislative amendments to address late-2018 and is expected
them. to be passed in July 2019.

In August 2017 NZBA submitted on the consultation.

Cabinet has agreed to amend legislation to remove the legal
impediments to New Zealand entities complying with margining
requirements.

The amendments will mean that derivatives counterparties can enforce
their security interest over margin immediately and rank ahead of other
creditors in the event that the other counterparty defaults. More
specifically, the amendments:
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http://www.mbie.govt.nz/info-services/business/business-law/supporting-the-integrity-of-the-corporate-governance-system/increasing-transparency-beneficial-ownership-nz-companies-and-ltd-partnerships/discussion-document.pdf
http://www.mbie.govt.nz/info-services/business/business-law/supporting-the-integrity-of-the-corporate-governance-system/increasing-transparency-beneficial-ownership-nz-companies-and-ltd-partnerships/discussion-document.pdf
http://www.nzba.org.nz/wp-content/uploads/2018/03/Taxation-Neutralising-Base-Erosion-and-Profit-Shifting-Bill-NZBA.pdf
https://www.parliament.nz/resource/en-NZ/SCR_78197/8fa028a0fb83d57c786c2cc72b7555df626a59c3
http://www.legislation.govt.nz/act/public/2018/0016/14.0/DLM7505806.html
http://www.rbnz.govt.nz/-/media/ReserveBank/Files/Publications/Policy-development/Banks/OTC-margining/OTC-margining-consultation-document.pdf
http://www.nzba.org.nz/wp-content/uploads/2017/08/170824-NZBA-Submission-foreign-margins-for-OTC-derivatives.pdf
https://www.mbie.govt.nz/info-services/business/business-law/foreign-margin-requirements-for-otc-derivatives/document-image-library/cabinet-paper-policy-response-foreign-margin-requirements-for-otc-derivatives.pdf
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will carve out these derivative-related claims from general moratoria
on claims that apply in statutory management and voluntary
administration; and

e will ensure that when these derivatives counterparties enforce their
security interest over posted margin, their claim ranks ahead of
other potential claims under the Companies Act 1993 and the
Personal Property Security Act 1999.

Automatic Medium IRD From 1 April 2018 to 30 June 2018, reporting financial institutions will In June NZBA issued media
Exchange of submit their AEOI reporting to IRD for the tax year ending 31 March releases on the
Information/ 2018. freezing/closure of bank

Common Reporting 30 September 2018 is the final date for IRD to exchange information accounts, in line with AEOI

Standard : S . . : requirements. Those media
(AEOI/CRS) v'\\//llgrlccr)]tg%rlréeportable jurisdictions for the reporting period ending 31 releases can be found here

and here.

NZBA will continue to
engage with IRD during the
reporting periods to help
ensure industry concerns
and suggestions on
implementation are taken
on-board.

Review of Medium RBNZ On 17 November 2017 RBNZ published a consultation paper proposing RBNZ will continue to
mortgage bond an enhanced mortgage bond standard aimed at supporting confidence = engage with industry over
collateral standards and liquidity in the financial system. The consultation paper can be the coming months. The
found here. A summary of submission can be found here. policy is expected to be
finalised in late 2018.
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http://www.nzba.org.nz/2018/06/28/law-requires-banks-freeze-accounts/
http://www.nzba.org.nz/2018/06/05/international-requirements-may-freeze-bank-account/
https://www.rbnz.govt.nz/-/media/ReserveBank/Files/Publications/Policy-development/Domestic-markets/Review-of-mortgage-bond-collateral-standards/Review-of-mortgage-bond-collateral-standards-part-a.pdf?la=en
https://www.rbnz.govt.nz/-/media/ReserveBank/Files/Publications/Policy-development/Domestic-markets/Review-of-mortgage-bond-collateral-standards/review-of-mortgage-bond-collateral-standards.pdf?la=en
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RBNZ noted in the consultation paper: Adjustments to Restrictions on The Reserve Bank has
High-LVR Residential Mortgage Lending that it is progressing its work published the submissions
on potential limits to high DTI ratio lending, which would be a potential = received on the consultation

complement to LVR restrictions. and a short response here.

RBNZ continues to gather information about the DTI levels of Macro-prudential policy is

borrowers and assess the potential case for the use of DTI limits. within the scope of Phase
Two of the Review of the

On 8 June 2017 RBNZ released a consultation paper seeking feedback

on the addition of DTI limits to its macro prudential toolkit. NZBA'’s RBNZ Act.
submission on the consultation document can be found here.
The Land Transfer Bill was introduced on 11 February 2016. NZBA is represented on

LINZ’s Technical Working
Group which has been
established to further inform
the development of the
regulatory interventions.

NZBA submitted to the Government Administration Committee in April
2016 highlighting its concerns about clause 54 of the Bill, which would
have imposed an obligation on mortgagees to verify the identity and
authority of the mortgagor. If a mortgagee failed to comply with the
clause, it may have been liable to fines or, in the case of fraud, the loss
of the mortgage. The Government Administration Committee published
their report on the Bill on 15 September 2016. The Committee
accepted NZBA’s submissions on clause 54, and agreed it would have
imposed significant compliance costs.

The Bill had its third reading on 4 July 2017 and received Royal Assent
on 10 July 2017. Itis likely to come into effect from November 2018.

LINZ has also consulted on new regulations, standards and directives
in preparation for the implementation of the Land Transfer Act 2017.
The consultation documents can be found here.

On 26 June 2017 the Minister of Finance and the Minister Responsible = An exposure draft of the
for the Earthquake Commission announced plans to simplify the EQC new Bill is expected during
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http://www.rbnz.govt.nz/-/media/ReserveBank/Files/regulation-and-supervision/banks/consultations/Consultation-paper-july-2016-adjustments-restrictions-high-LVR-lending.pdf?la=en
http://www.rbnz.govt.nz/-/media/ReserveBank/Files/regulation-and-supervision/banks/consultations/Consultation-paper-july-2016-adjustments-restrictions-high-LVR-lending.pdf?la=en
http://www.rbnz.govt.nz/-/media/ReserveBank/Files/Publications/Policy-development/Banks/DTI/Consultation-paper-DTIs-June-2017.pdf
http://www.nzba.org.nz/wp-content/uploads/2017/08/170825-NZBA-Submission-DTI-consultation.pdf
https://rbnz.govt.nz/regulation-and-supervision/banks/consultations-and-policy-initiatives/active-policy-development/serviceability-restrictions-as-a-potential-macroprudential-tool-in-new-zealand
https://www.nzba.org.nz/wp-content/uploads/2017/04/160428-NZBA-Submission-on-the-Land-Transfer-Bill2.pdf
https://www.parliament.nz/resource/en-NZ/51DBSCH_SCR70981_1/9db506e22d91c7341c8dcea2a8c7e78fcfa5c561
https://www.linz.govt.nz/land/land-registration/land-transfer-act-2017-consultation-secondary-legislation
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scheme, in particular, simplifying the relationship between the EQC late-2018/early-2019.
scheme and private insurance: Changes to the scheme are
anticipated to be

e Increasing the monetary cap from $100,000 (plus GST) to implemented in 2020

$150,000 (plus GST) for EQC building cover.

e Clarifying EQC land cover is for natural disaster damage that
directly affects the insured residence or access to it.

e Standardising the claims excess on EQC building cover at $1,000.
This currently ranges from $200 to $1,150 depending on the size of
the claim.

e EQC no longer providing any residential household contents
insurance.

¢ Requiring EQC claimants to lodge claims with their private insurer
who would pass the claim on to EQC (if the property is insured).

The reforms will have no impact on the handling and outcome of
existing EQC claims.

Changes to Low MBIE In October 2016, as a result of collaborative work between MBIE, the On 11 July 2018 NZBA
KiwiSaver Annual FMA and the Commission for Financial Capability, MBIE released a submitted on MBIE’s
Statements discussion document: Changes to Annual Statements for KiwiSaver, discussion document
Superannuation, and Workplace Savings Schemes. Changes to annual
The discussion document’s key proposals included changes to annual isr:\e/l;esrt\:)ergts oy KR e

member statements to show:

e adollar figure for the total fees the investor has paid; and
e a projected retirement balance lump sum, and projected retirement
income.

In December 2016 MBIE released Cabinet’'s policy decisions on the
new requirements.
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http://www.interest.co.nz/sites/default/files/embedded_images/consult.pdf
http://www.interest.co.nz/sites/default/files/embedded_images/consult.pdf
http://www.mbie.govt.nz/info-services/business/business-law/kiwisaver/improvements-to-kiwisaver-annual-statements
http://www.nzba.org.nz/wp-content/uploads/2018/07/180709-NZBA-submission-Changes-to-annual-statements-for-KiwiSaver-investors.pdf
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In April 2017 the FMA released a consultation paper on the proposed
methodology and guidance for calculating total annual fees charged to
each KiwiSaver investor.

In July 2017 the FMA issued a methodology notice which helps
KiwiSaver scheme providers calculate the total fees charged to each
investor. The methodology notice, regulatory impact statement, and
amended guidance note for managed funds can be found here.

The Payment Systems Replacement Project (formally known as the
Strategic Review of RBNZ's Payment and Settlement System)
continues, and steady progress has been made. The first stream of
work, the RTGS System, is now in delivery mode and tracking to
schedule. Functional testing is underway and attention is turning to the
documentation of functional fact sheets for account holders so that they
can better understand the end-to-end solution for RTGS.

The second stream of work, the CSD System, is at the tail-end of the
clarification and planning phase. The projection for a joint system ‘go
live’ is now April 2019 (was February 2019).

RBNZ consulted in 2013 on its statutory oversight powers for payments
and settlement systems which it considered were insufficient and need
to be strengthened.

The go-live remains on
track for April 2019 with
RBNZ expected to confirm
the exact timing in February
2019.

Project activity is now
moving from operational
impact assessment into
training, system and
industry acceptance testing.
Train the trainer sessions
have begun and will
continue through into
November. Industry testing
is also expected to
commence in November.

RBNZ has now finalised its
overall proposal and in May
2017 Cabinet agreed to a
new legislative framework.
The framework is with the
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https://fma.govt.nz/assets/Consultations/170411-Consultation-paper-KiwiSaver-annual-statements.pdf
https://fma.govt.nz/compliance/consultation/consultation-papers/consultation-paper-kiwisaver-annual-statements-calculation-of-total-fees-in-dollars/
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Insolvency Low MBIE
Practitioner
Regulation and

In April 2015, RBNZ issued a consultation paper on its proposals to
modify the statutory framework for the oversight of Financial Market
Infrastructures (FMIs). The paper proposed that the designation
regime be modified to better support RBNZ's risk-based supervisory
approach, in particular, that:

¢ there be mandatory designation of FMIs that are considered
systemically important;

¢ the joint regulators have crisis management powers for designated
FMIs; and

e the joint regulators have a more graduated set of business-as-usual

oversight powers, including enforcement and investigation powers
for designated FMls.

In December 2015, RBNZ released a summary of the submission
feedback it received on its consultation on a proposed new regulatory
framework for designated FMIs.

In March 2016, RBNZ issued a consultation paper on proposed crisis
management powers for systemically important financial market
infrastructures (SIFMIs). The proposed crisis management powers
form the final part of proposals for a new oversight regime for
designated FMIs. A summary of responses was published in August
2016.

RBNZ has now finalised its overall proposal for enhanced oversight
framework for financial market infrastructures.

The relevant papers can be found here.

The Insolvency Review Working Group is a panel of experts set up in
November 2015 to examine aspects of corporate insolvency law.

Parliamentary Counsel
Office to draft the revised
legislation and an exposure
draft will be open for public
consultation before it is
introduced into Parliament.
The target for publishing the
exposure draft is late-2018.

MBIE released a discussion
document that sets out a
proposal for a new Ponzi-
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http://www.rbnz.govt.nz/regulation-and-supervision/financial-market-infrastructure-oversight/regulatory-developments
http://www.mbie.govt.nz/info-services/business/business-law/insolvency-law-working-group/ponzi-schemes/ponzi-discussion-paper.pdfhttp:/www.mbie.govt.nz/info-services/business/business-law/insolvency-law-working-group/ponzi-schemes/ponzi-discussion-paper.pdf
http://www.mbie.govt.nz/info-services/business/business-law/insolvency-law-working-group/ponzi-schemes/ponzi-discussion-paper.pdfhttp:/www.mbie.govt.nz/info-services/business/business-law/insolvency-law-working-group/ponzi-schemes/ponzi-discussion-paper.pdf
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The Working Group was tasked with looking at voluntary liquidations
including phoenix companies, voidable transactions including Ponzi
schemes and regulation of insolvency practitioners. The Working
Group also has a mandate to examine other areas of potential reform
in this area.

In late August, the Minister of Commerce and Consumer Affairs
announced the release of Report No.1, which covers the topics of
insolvency practitioner regulation and issues around voluntary
liquidations, for public consultation. NZBA’s submission on Report
No.1 can be found here.

In October 2016, on recommendation of the Working Group’s Report
No. 1, and based on support by submitters, Cabinet agreed to amend
the Insolvency Practitioners Bill to introduce a co-regulatory licensing
regime for insolvency practitioners, alongside a number of additional
amendments aimed at further raising the practice standards of
insolvency practitioners and ensuring they act in accordance with their
statutory duties.

The Minister of Commerce and Consumer Affairs released Report No.2
in May 2017, which covers the topics of voidable transactions, Ponzi
schemes and other corporate insolvency issues. NZBA'’s submission
on Report No.2 can be found here.

The Taxation (Annual Rates for 2017-18, Employment and Investment
Income, and Remedial Matters) Bill contains changes to reporting for
investment income (interest and PIES), changes to reporting for
employment income, as well as providing the Commissioner discretion
to provide IRD numbers to foreign persons without the requirement to
open bank accounts.

specific insolvency regime.
The submissions on the
consultation can be found
here.

NZBA will continue to work
with IRD on the
implementation of these
requirements.

21 NZBA Regulatory Radar — October 2018


http://www.mbie.govt.nz/info-services/business/business-law/insolvency-law-working-group/insolvency-practitioner-regulation-and-voluntary-liquidations/consultation-report-no-1
https://www.nzba.org.nz/wp-content/uploads/2017/04/161007-NZBA-Submission-Report-No-1-Insolvency-practitioner-regulation-and-voluntary-liquidations.pdf
http://www.mbie.govt.nz/info-services/business/business-law/insolvency-law-working-group/report-no-2-voidable-transactions-ponzi-schemes-other-corporate-insolvency-matters/consultation-document-report-no.2-review-of-corporate-insolvency-law.pdf
http://www.nzba.org.nz/wp-content/uploads/2017/06/170630-NZBA-Submission-MBIE-Insolvency-Report-No-2.pdf
http://www.mbie.govt.nz/info-services/business/business-law/insolvency-law-working-group/insolvency-practitioner-regulation-and-voluntary-liquidations/submissions-report-no-2
http://www.legislation.govt.nz/bill/government/2017/0249/16.0/DLM7175206.html
http://www.legislation.govt.nz/bill/government/2017/0249/16.0/DLM7175206.html
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NZBA'’s submission on the Bill can be found here. NZBA also
appeared before the Finance and Expenditure Select Committee in
support of its submission.

The Taxation (Annual Rates for 2017—18, Employment and Investment
Income, and Remedial Matters) Act 2018 received Royal Assent on 29
March 2018.
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http://www.nzba.org.nz/wp-content/uploads/2017/07/Taxation-Annual-rates-2017-18-Employment-and-Investment-Income-and-Remedial-Matters-Bill-July-2017-NZBA-Final.pdf
http://www.legislation.govt.nz/act/public/2018/0005/33.0/DLM7175206.html
http://www.legislation.govt.nz/act/public/2018/0005/33.0/DLM7175206.html

